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REDACTED FOR PUBLIC INSPECTION

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re the Matter of

Complaint of SKY ANGEL U.S., LLC
File No.

Against Discovery Communications,
LLC et al. for Violation of the
Commission’s Competitive Access
to Cable Programming Rules

ANSWER TO PROGRAM ACCESS COMPLAINT
Discovery Communications, LLC and Animal Planet, LLC (collectively, “Discovery”)
pursuant to Section 76.1003(e) of the rules of the Commission," hereby submit this Answer to
the Complaint filed by Sky Angel U.S., LLC (“Sky Angel”).?
INTRODUCTION AND SUMMARY
Sky Angel seeks to paint itself as the injured party here, but the facts are directly to the

contrary.

¥ 47 C.F.R. § 76.1003(e).

4 Complaint of SKY ANGEL U.S., LLC Against Discovery Communications, LLC et al. for
Violation of the Commission’s Competitive Access to Cable Programming Rules, File No. .
Program Access Complaint (filed Mar. 24, 2010) (“Complaint”) (no FCC file number assigned at the time
of filing).
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Everywhere and Discovery does rot give any distributor the rights Sky Angel seeks.” Nor has
Discovery treated Sky Angel unfairly. Discovery was wholly within its rights to exercise a valid
termination right under the affiliation agreement,

Finally, the public interest weighs in favor of dismissing the Complaint. The
development of new, alternative platforms for delivery and receipt of various programming and
services requires an atmosphere that encourages programmers to undertake such
experimentation. Discovery was one of the few programmers willing to take a risk and try out
Sky Angel’s delivery method, and explicitly negotiated the right to terminate the agreement if
that methodology proved incompatible with Discovery’s business models. This experiment has
failed. The Commission should refrain from interfering in this private contractual dispute, or it
will risk discouraging programmers and other content providers from taking such risks in the
future.

FACTUAL OVERVIEW

In approximately the fall of 2007, representatives of Sky Angel approached Discovery
with an idea for a new video offering. They stated Sky Angel was creating a “family friendly”
video offering that would include only a few select networks. The offering would be marketed
as a limited service that families could use as a supplement to a family’s regular MVPD service,
if the family wanted, for example, to limit the video content on a “family television set” to
networks that were appropriate for all ages. Sky Angel wanted to include some of Discovery’s

programming networks in this new offering.”

*# As a courtesy to its distributors, Discovery has occasionally agreed to allow certain pieces of

content (i.e., specific programs) to be made available to the distributors” subscribers on the Internet.
Declaration of Stephen Kaminski, attached hereto as Exhibit A (“Kaminski Decl.”) § 28.

Y Kaminski Decl., § 4.
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Discovery wants its content to be as widely available as possible, and uses multiple
platforms to achieve this end. It is open to allowing carriage of its programming networks via
new technologies and new services, provided that it has the rights to enter into such

arrangements,

A. Negotiation of the Sky Angel Agreement.
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Discovery signed the agreement with Sky Angel on October 16, 2007.

B. Discovery’s Concerns About Sky Angel’s Distribution System.

Sky Angel carried several of Discovery’s programming networks during 2008 and 2009.
In late 2009, Discovery became aware that Sky Angel was running a very aggressive marketing
campaign that clearly promoted its service as an Internet-based, portable television service that

could be used by the same subscriber in multiple locations. Discovery reviewed Sky Angel’s

9
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website and discovered that while Sky Angel’s service can be viewed on a television set in the
home, it is not a fixed service tied to a single subscriber address but rather can be used by that
subscriber at multiple locations because it can be taken to any place with an Internet

/

connection. '’

Sky Angel’s current website, http://www.skyangel.com/home/Default.aspx#, asserts that

Sky Angel is “revolutionary television that can be viewed on your TV or PC.” It also states that:

A high-speed Internet connection is required wherever the Sky Angel service is going to
be used. The recommended Internet speed is 1.5 Mbps or greater. Sky Angel works with
Cable broadband and Telco DSL Internet services only. If you travel with Sky Angel, you
must have alg):roved access to the hardwired or wireless Internet and may be subject to
usage caps.

The Sky Angel website also contains the following question and answer in its

“Frequently Asked Questions” section:
Q: Can I take Sky Angel receiver back and forth to my second home and when I travel?

A: Yes, as long as you have high-speed Internet access at your home and it meets the
minimum speed requirement of 1.5 Mbps. When traveling, all you have to do is
connect the receiver to a high-speed modem using Ethernet cable or find and use the
authorized wireless network. The Sky Angel receiver is small and compact and great
for bringing your favorite Sky Angel TV or radio channels along with you while
traveling.”

L Id 11 15-17.
12/

http://www.skvangel.com/a fag/general fag.aspx#/TEXT:splash=f:su =102.
B http://www.skyangel.com/about/fag/general_faq.aspx#/TEXT:splash=f:supportID=204.
14/









REDACTED FOR PUBLIC INSPECTION

The belief that Internet distribution would not be a strong business model for Discovery
is held by all levels of Discovery leadership. Many of Discovery’s top executives have been
very public about their belief that if Discovery’s programming were available over the Internet,
the long-term net effect would be a serious decline in Discovery’s ability to produce high-quality
programming 2

For all of these reasons, Discovery has not entered into any distribution arrangement with
any MVPD or other service provider for distribution of its programming networks on the Internet
as part of a transportable, multilocation television service.””

ARGUMENT

L SKY ANGEL IS NOT AN “MVPD” ENTITLED TO RELIEF UNDER THE
PROGRAM ACCESS RULES

The FCC’s program access rules allow a “multichannel video programming distributor”

(“MVPD”) to file a program access complaint if it believes it has been aggrieved by conduct

23
= Id §37.
o Id §38.
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applicable to providers of “video programming,"’m the Commission has continued, despite
technological advances in recent years that have improved the quality of Internet delivery,” to
distinguish Internet video from “video programming.” The FCC today routinely considers “web-
based Internet video” as different from traditional video.** Indeed, as recently as last month, the

Commission characterized video over Internet as a broadband “application.’ﬁs{ Pending

programming. Even if streaming video does achieve television quality, it would not be treated as a cable
service unless it otherwise falls within the definition of ‘cable service.””).

= See Closed Captioning and Video Description of Programming, 13 FCC Red 3272, 249 (1997)
(omitting reference to Internet-delivered video (“streaming media”) as being “video programming”
subject to the closed captioning rules, while noting growth of “video like programming” on the Internet);
Implementation of Section 207 of the Telecommunications Act of 1996; Technical Requirements to Enable
Blocking of Video Programming Based on Program Ratings, 13 FCC Red 11248, § 34 (1998) (noting that
V-Chip rules are “not intended to apply to computers receiving video transmissions over the Internet or
via computer networks.”); Restrictions on Over-the-Air Reception Devices: Television Broadcast Service
and Multichannel Multipoint Distribution Service, Order on Reconsideration, 13 FCC Rcd 18962, { 55,
56 (1998) (rejecting the argument that “video programming includes all information (e.g., information
received over the internet) that is commonly viewed on the video screen (including computer
monitors).”).

= In any event, such technological advances would not justify a change in the Commission’s

interpretation of the term “video programming” unless the FCC formally acted to change it. Alaska Prof.
Hunters Ass'n, Inc. v. FAA4, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999) (“Once an agency gives its
regulation an interpretation, it can only change that interpretation as it would formally modify the
regulation itself: through the process of notice and comment rulemaking.”); see also Shell Offshore Inc. v.
Babbitt, 238 F.3d 622, 629 (5th Cir. 2001) (“APA requires an agency to provide an opportunity for notice
and comment before substantially altering a well established regulatory interpretation.”); Pfaff v.
Department of Housing and Urban Development, 88 F.3d 739, 748 (9th Cir. 1996) (announcements of
law by adjudication may not be proper “where the new standard . . . departs radically from the agency’s
previous interpretation of the law, where the public has relied substantially and in good faith on the
previous interpretation, where fines or damages are involved, and where the new standard is very broad
and general in scope and prospective in application.”).

il Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Thirteenth Annual Report, 24 FCC Red 542, § 151 (2009) (<1 3" Video Competition
Report”) (noting that “streaming video” is essentially “a technique used for transferring data on the
Intemet such that it can be sent and received as a steady and continuous stream” whereby the “end-user
can connect to the video provider’s server through its web site, and then use streaming software . . . to
view the video . . . .””); Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, Notice of Inquiry, 19 FCC Red 10909, 9§ 74, 75 (2004) (asking how “currently
available real-time Internet video compare to traditional MVPD and broadcast programming’); Annual
Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 20 FCC
Red 14117, § 62 (2005) (seeking comment on “what criteria should be used to compare picture quality of
Internet -based video to video programming distributed by traditional broadcasters and MVPDs.”).

B See CONNECTING AMERICA: THE NATIONAL BROADBAND PLAN, at 74 (Mar. 16, 2010).

14
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B. Sky Angel Does Not “Make Available” Programming Over MVPD Facilities.

Sky Angel does not “make available” programming in a way that renders it an MVPD
under the program access rules. Sky Angel does not own or control, either directly or indirectly,
the mode of delivery,w but rather, delivers its offering using the public Internet and depends on
the end subscriber to select a broadband service.*” It has no control over the management,
operation or even the selection of the facilities used to deliver its video offerings to end users, or
any other aspect of signal delivery.*”’ As such, Sky Angel cannot be viewed as making video
programming services “available” over MVPD facilities. Indeed, the Commission routinely

separates and distinguishes between providers of Internet-delivered video and MVPDs.*¢

o In addition, Sky Angel may not be an MVPD because it does not make available “multiple

channels” of video programming. The Act defines a “channel” to mean “a portion of the electromagnetic
frequency spectrum which is used in a cable system . ...” 47 U.S,C. § 522(4). Sky Angel, however,
distributes programming over a broadband connection, which does not use the electromagnetic frequency
spectrum at all and cannot be viewed as separable into “channels.”

W See Sky Angel Support Area, Frequently Asked Questions at

http://www.skyangel.com/about/fag/general_faq.aspx#/TEXT;splash=f;supportID=192 (“A high-speed
Internet connection is required wherever the Sky Angel service is going to be used.”).

4l Indeed, the Commission’s currently ongoing net neutrality rulemaking is premised on the

Commission’s belief that because Internet-delivered video providers (among other content, applications
and services) have no control over the manner in which their service is delivered to subscribers,
broadband service providers should be more heavily regulated.

s See, e.g., Annual Assessment of the Status of Competition in the Market for the Delivery of Video

Programming, Notice of Inquiry, 19 FCC Red 10909, 1 74, 75 (2004) (asking how “currently available
real-time Internet video compare to traditional MVPD and broadcast programming”); Annual Assessment
of the Status of Competition in the Market for the Delivery of Video Programming, 20 FCC Red 14117, 9
62 (2005) (seeking comment on “what criteria should be used to compare picture quality of Internet -
based video to video programming distributed by traditional broadcasters and MVPDs.”); The
Commission’s Cable Horizontal and Vertical Ownership Limits; Implementation of Section 11 of the
Cable Television Consumer Protection and Competition Act of 1992, 23 FCC Red 2134, § 44 (2008)
(refraining from including “mobile phones, the Internet, home video rentals, or international distribution
in . .. total subscriber count[s]” because there “is scant evidence in the record whether and how these
alternative outlets affect the viability of a cable programmer. Moreover, many of these alternative outlets
operate based upon the existing popularity of the content, which is gained only through widespread
distribution via MVPDs” and also noting that “including these types of outlets could result in double-
counting or triple-counting the same consumers.”) (emphasis added); Annual Assessment of the Status of
Competition in the Market for the Delivery of Video Programming, Thirteenth Annual Report, 24 FCC
Red 542, Table B-1 (2009) Appendix B (excluding Internet video from list of competing MVPD
technologies). Compare Implementation of Section 304 of the Telecommunications Act of 1996;

16
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Further, the Commission has specifically characterized the Internet as a “non-MVPD outlet” in
appellate advocacy to the D.C. Circuit.*”

Although Sky Angel conveniently asserts that it is an MVPD for purposes of the program
access rules, it does not appear to act like an MVPD in other respects. For example, despite the
obligation the Commission places on all MVPDs to provide closed captioning on programming
that is part of their service,* Sky Angel’s website states that:

Unfortunately, the Sky Angel service does not recognize the electronic codes used for

closed captioning. Sky Angel is looking into enhancements that will allow for this type of

feature to be available in the future. As these enhancements become available, Sky Angel
will advise their customers and provide more information on how to utilize these
features.*”’
Because Sky Angel is not an MVPD, it has no cause of action under the Commission’s program
access rules.

Accepting Sky Angel’s assertion that it is an MVPD could unleash a flood of regulatory
consequences. If Sky Angel qualifies as an MVPD, then any Internet-delivered provider of fee-
based video content that can be viewed on television sets could qualify as an MVPD as well.

Under the program carriage rules adopted pursuant to Section 616 of the Cable Act, any video

programmer could potentially seek to be included as part of such an entity’s fee-based, Internet-

Commercial Availability of Navigation Devices; Compatibility Between Cable Systems and Consumer
Electronics Equipment, 18 FCC Rcd 20885, § 57 (2003) (applying copy protection encoding rules “to all
MVPDs”) with 47 C.F.R. § 76.1901(b) (specifying that encoding rules “shall not apply to distribution of
any content over the Internet”).

i See Comcast Corp. v. FCC, Case No. 08-1114, Brief of the Federal Communications
Commission, Jan. 9, 2009, at 39.

w 47 C.F.R. § 79.1 (specifically defining MVPDs subject to closed captioning obligations by
reference to the definition used for program access).

™ http://www.skyangel.com/about/FAQ/
question_answer.aspx?tname=Programming%20and%20Subscription%20Information&id=4& CatName=
Before%20You%20Buy. While Discovery is not able to access the Sky Angel service to verify whether
or not it is captioned, it notes that it provides its networks to Sky Angel with the required closed
captioning intact. If Sky Angel is not passing through that captioning, that is a separate matter for
concern and an additional MVPD violation. See 47 C.F.R. § 79.1(c).
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distribution platforms that may emerge is to encourage, not penalize, risk-taking by
programmers.

Second, while the Complaint contains a considerable amount of erroneous and unfounded
speculation regarding Discovery’s decision to exercise its termination right, it offers no evidence
that Discovery terminated the agreement for the purpose or effect of “hinder{ing] or harm[ing]
the complainant relative to its competitors.”ss’ In fact, as demonstrated above, this decision was
not made for the “purpose” of harming Sky Angel relative to its competitors.’® Discovery has

made clear that

6! Implementation of Sections 12 and 19 of the Cable Television Consumer Protection and

Competition Act of 1992; Development of Competition and Diversity in Video Programming Distribution
and Carriage, 8 FCC Red 3359, § 41, n.26 (1993) (“First Program Access Order”) (finding that a claim
of unfair practice must establish that the practice is committed for the purpose or effect of “hinder{ing] or
harm[ing] the complainant relative to its competitors.”).

o Sky Angel’s assertion that the explanation for Discovery’s “stunning change in course,”

Complaint at 13, is that Discovery’s distributors view Sky Angel as a competitive threat must be
dismissed. Sky Angel offers a highly targeted niche add-on offering that has attracted only a few
thousand subscribers. To the extent there are any “distributors which compete with Sky Angel,” in this
narrow market, id., they do not distribute Discovery’s networks, Discovery’s cable affiliates do not
compete in the same market, and in any event, would be highly unlikely to view Sky Angel as a
competitive threat. Sky Angel, itself, markets its offering as a potential supplement to a customer’s
existing video service.

Further, Sky Angel’s suggestion that Discovery’s conduct is propelled by a nefarious motive to
suppress competition is untethered from marketplace realities. If Discovery really wanted to suppress
Sky Angel, it would never have entered into an agreement with it in the first place. Moreover, if
Discovery wanted to conduct itself in order to benefit its affiliated cable owners, it would make far more
sense for it to decline affiliation deals with Verizon and AT&T, rather than single out a 15,000 subscriber
entity like Sky Angel which poses little if any threat to cable. In fact, however, Discovery was among the
first programmers to enter into affiliation agreements with Verizon, AT&T and their respective
predecessors, and has entered into hundreds of deals with small telephone companies.
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